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Thanks to the work of the Community Bankers Association 
(CBA) and others, this past legislative session saw the 
defeat in the Senate Judiciary Committee of SB117, the 
condo association superlien bill.  SB117 would have 
required the purchaser of a condominium at a foreclosure 
sale to take title subject to a lien in the amount of up to six 
months of condo association fees.

Over 20 states have adopted some form of homeowner 
association (HOA) “superlien” statute, whereby residential 
and/or commercial associations are granted a statutory 
assessment lien as security for 
the collection of at least some 
portion of the association’s 
assessments.  The justification 
for these superliens is that HOAs 
are critical to the preservation 
of the value of the community 
and should have a mechanism 
to ensure that they receive the 
funds necessary to maintain 
the community and, therefore, 
real estate values.  In the fall of 
2014 courts in D.C. and Nevada 
ruled that the jurisdiction’s HOA 
superlien statute does not just 
afford a payment priority to the 
HOA, but that at least a portion of an HOA superlien is 
superior in position – position priority – to a first position 
deed of trust.

In August 2014, in Chase Plaza Condominium Association, 
Inc. v. JPMorgan Chase Bank, N.A., the District of Columbia 
Court of Appeals determined that an association’s statutory 
“super-priority” lien for unpaid assessments took priority 
of position, not just priority of payment, over the lender’s 
mortgage lien. Disagreeing with the trial court that ruled 
the association lien was a priority of payment lien only, the 
Court of Appeals held that foreclosure of the association’s 
assessment lien extinguished the lender’s mortgage lien. 
The court based its decision on common law principles 
of lien priority and the absence of a clear intent in the 
association’s governing documents to subordinate the 
association’s assessment lien as against mortgages and 
deeds of trust. Because District of Columbia foreclosure 
laws do not require notice of the foreclosure to the lender, 
this ruling means that lenders in the District of Columbia 
may be wiped out by an association’s assessment lien 
foreclosure without any notice or opportunity to cure.

In September 2014, in SFR Investments Pool 1, LLC, v. U.S. 
Bank, the Nevada Supreme Court upheld a similar law that 
allows homeowner’s associations to foreclose on homes 
ahead of first mortgage providers, solidifying “super lien” 
priority for HOA claims in Nevada. In its decision, the court 

ruled that an HOA super-priority lien is a “true super-
priority lien,” and that a properly conducted foreclosure 
on the HOA lien extinguishes first deeds of trust.  The case 
in question involved a $6,000 lien that was foreclosed 
upon, wiping out an $880,000 first lien held by U.S. Bank.

The result of the D.C. and Nevada rulings is that if an 
HOA in D.C. or Nevada forecloses its superlien, not only 
does it collect its debt, but it eliminates or “wipes away” 
the first mortgage or deed of trust, as well as any other 
junior liens on the property.  The practical impact of 

these rulings is that first position 
lenders in these jurisdictions will, 
in most cases, have to pay off the 
HOA’s assessment superlien in 
order to preserve the lender’s first 
position.  If not, and foreclosure of 
the HOA superlien is completed, 
the property could be sold at 
foreclosure for a price equal to 
or slightly above the HOA dues 
in arrears, and the lender’s first 
position would be extinguished.

For HOAs, these decisions provide 
a powerful tool for collecting 
delinquent assessments. For 

lenders, these decisions complicate loan enforcement 
strategies on existing loans and may require modification 
to their underwriting requirements and loan document 
escrow provisions.  In addition, these interpretations 
may result in new lender requirements for association 
documents to require express subordinations, waivers, 
notices, and/or opportunities for lenders to cure.

During this past legislative session, James-Bates-Brannan-
Groover-LLP worked with the CBA to review the text of 
SB117 in the context of the D.C. and Nevada rulings and 
the D.C. and Nevada HOA superlien statutes.  The text 
of SB117 had enough similarity to the D.C. and Nevada 
statutes that a Georgia court interpreting SB117, if it were 
law, could follow the reasoning of the D.C. and Nevada 
courts and come to a similar conclusion that the superlien 
granted by SB117 would be a super-priority lien, such 
that a properly conducted foreclosure would extinguish a 
lender’s first priority deed to secure debt.

Although SB117 did not pass this year, the CBA expects 
that some form of this bill will be introduced in Georgia’s 
next legislative session. Because of the uncertainty 
caused by the D.C. and Nevada decisions and whether a 
similar decision would be reached by a Georgia court, it is 
important that community bankers be ready to challenge 
any future “superlien” bill.
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