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Directors and officers across Georgia have long relied on the 

business judgment rule as a shield from broad civil liability for 

business decisions that result in losses to the company.  Succinctly 

stated, the business judgment rule is a presumption that, in making 

a business decision, the directors of a corporation acted on an 

informed basis, in good faith, and in the honest belief that the 

action taken was in the best interests of the company.  As applied, 

Georgia’s business judgment rule insulates corporate directors  

from personal liability unless it is established that he/she engaged in bad faith, fraud, 

disloyalty, self-dealing or abused his/her discretion.

The rule is a judicially-created 

overlay to state statutes establishing 

standards of conduct for directors and 

officers of corporations generally1, and 

of banking institutions specifically.2 

The standard of care under both 

statutes is essentially the same -- directors and officers are required to act in good faith with 

the “diligence, care, and skill which ordinarily prudent men would exercise under similar 

circumstances.”  However, Georgia courts have invoked the business judgment rule as a 

preliminary standard of review that determines whether directors can be held liable for a 

poor decision.  Thus, Georgia’s business judgment rule protects directors and officers from 

personal liability for ordinary negligence in discharging their duties.3  

Several public policy reasons underpin the rule.  Typically, courts recognize that a judge 

or jury is not competent to second-guess the reasonableness of business decisions made 

daily in corporate affairs.  Also, courts have cited the need to protect effective risk taking 

in business.  Further, it has been suggested that subjecting a director to liability (or even 
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protracted litigation) for a so-called negligent decision would discourage qualified 

persons from serving on corporate boards, to the detriment of shareholders.

  

While endorsed by Georgia’s intermediate appellate court, the business 

judgment rule has not been explicitly approved by the Georgia Supreme Court 

or expressly adopted by the Georgia legislature in statutes pertaining to director 

and officer conduct. Georgia’s high court, 

however, will have the opportunity in 2014 to 

address the viability of the business judgment 

rule in Georgia. The issue arises from a series 

of rulings by federal judges in a number of cases 

brought by the FDIC against Georgia bank 

directors and officers, a fallout of the economic 

crisis that crippled financial institutions across 

the state and country.

Two recent decisions from different judges 

in cases pending in the Northern District of 

Georgia frame the issue in separate appeal 

proceedings. Currently pending before the 

Eleventh Circuit Court of Appeals is FDIC 

v. Skow, et al, Appeal No. 12-15878-EE, a 

case brought by the FDIC against former 

directors and officers of a failed bank.  Alleging 

mismanagement and unduly risky and deficient 

lending practices and procedures, the FDIC, 

as receiver, asserted against defendants legal 

claims of negligence, gross negligence and 

breach of fiduciary duty.  On the defendants’ 

motion to dismiss the lawsuit, the Court dismissed claims based on ordinary 

negligence, concluding under Georgia law that “allegations amounting to mere 

negligence, carelessness, or ‘lackadaisical performance’ are insufficient [to state a 

viable legal claim] as a matter of law.”4  The FDIC appealed the ruling, recognizing 

that the business judgment rule issue arises in every FDIC director-and-officer-

liability case involving Georgia banks.  In fact, at least five other federal district 

court cases in Georgia have addressed the same business judgment rule issue.5 
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The most recent decision from the Northern District of Georgia reaches a different 

conclusion about the business judgment rule.  In  FDIC v. Loudermilk6, the Court 

refused to dismiss claims of ordinary negligence against the defendant directors 

and officers.  Citing the same Georgia cases relied upon by the court in Skow,  

the court in Loudermilk concluded that, absent statutory reference or a clear 

ruling from the Georgia Supreme Court, Georgia law did not mandate application 

of the business judgment rule to preclude negligence claims against officers 

and directors.  Further, the Loudermilk Court argued that, even if the business 

judgment rule exists in Georgia,  it should not be available to bank directors and 

officers. The Court reasoned that bank directors and officers should be held to 

a different standard than directors and officers of other business corporations 

because, unlike a business corporation whose stockholders bear the loss if the 

corporation fails, the FDIC and ultimately the taxpayers bear the pecuniary loss 

when a bank fails. This particular issue (of whether the business judgment rule 

was available to bank directors and officers) was not presented or addressed in 

the other cases or prior decisions.   

Acknowledging contrary decisions on the business judgment rule from its 

colleagues in the Northern District, the Loudermilk Court determined that the 

case presented an unsettled question of state law and certified the question to 

the Georgia Supreme Court for decision. The question certified for decision is:  

“Does the business judgment rule in Georgia preclude as a matter of law a claim 

for ordinary negligence against the officers and directors of a bank in a lawsuit 

brought by the FDIC as receiver for the bank?”  Given that the Loudermilk case 

will present an opportunity for the Georgia Supreme Court to address the business 

judgment rule, the Eleventh Circuit in the Skow appeal likely either will certify a 

similar question to the Georgia high court for a consolidated response or will defer 

a ruling in Skow pending a decision in Loudermilk.  

The Georgia Supreme Court’s answer to the certified question will have a 

significant impact on directors and officers of Georgia banks.  Beyond that, the 

decision could have far-reaching consequences on directors and officers of all 

Georgia corporations.  

Jo L. Meeks can be reached at 404.884.2755 or jmeeks@jamesbatesllp.com  n

1 OCGA §14-2-830 and -842.  2 OCGA §7-1-490. 3 See  
Brock Built LLC v. Blake, 300 Ga.App. 816, 686 S.E.2d 425 
(2009); Flexible Products Co., v. Ervast, 284 Ga.App.178, 
643 S.E.2d 560 (2007).  4 FDIC v. Skow, 2012 WL 8503178 
(N.D.Ga. Aug. 14, 2012 at *5)(Jones, J.)(quoting Brock Built, 
300 Ga.App. at 822, 686 S.E.2d at 430-31).  5 See FDIC v. 
Blackwell, 2012 WL 3230490 (N.D.Ga. Aug. 3, 2012); 
FDIC v. Briscoe, 2012 WL 8302215 (N.D.Ga. Aug. 14, 
2012); FDIC v. Whitley, 2012 WL 9494093 (N.D.Ga Dec. 
10, 2012); FDIC v. Mille, 2012 WL 9494095 (N.D.Ga.Dec. 
26, 2012); FDIC v. Loudermilk, 2013 WL 6178463 (N.D.Ga. 
Nov. 25, 2013). 6 2013 WL 6178463 (N.D.Ga. Nov. 25, 2013)
(Thrash, J.)
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R
ecently, the Centers for Medicare & Medicaid Services (“CMS”) finalized 
regulations which concern hospice services provided in nursing homes.1   
These regulations are designed to improve communication between 

hospice providers and nursing homes. Until now, the relationship between hospice 
and nursing homes has been governed primarily by regulations that focus on the 
hospice provider.  While those regulations remain in place, the new regulations 
focus on nursing homes and increase their responsibilities.    

The old regulations (enacted in 2008) 
require: (1) that hospice providers 
have a written agreement in place with 
nursing homes to address the manner 
of communication, delineation of 
responsibilities, notification of changes 
in a resident’s condition, and transfers 
of a resident; (2) that a hospice plan 
of care be put in place that involves 
nursing home input; and (3) that the 
hospice provider and nursing home 
coordinate care.2 Importantly, under 
the previous regulations, the hospice 
provider bears the responsibility for 
the management of hospice services 
provided to the resident.3     

finalized on august 26, 2013, the new regulations 
bring five significant changes.4   

First, the new regulations require that a nursing home “ensure that the hospice 
services meet professional standards and principles that apply to individuals 
providing services in the facility, and to the timeliness of the services.”5  According 
to CMS, this “means that the [nursing home] will be required to ensure that the 
Medicare-certified hospice will provide services to the resident in a way that meets 
their needs in a timely manner.”6 Notably, under the old regulations it is hospice’s 
role to ensure that services are provided in accordance with the “hospice plan of 
care,” but now the nursing home assumes additional responsibility for oversight.  

Second, under the older regulations, the hospice provider must report any  
neglect, abuse, injuries of unknown origin, or misappropriation of patient property 
by anyone unrelated to the hospice to the nursing home administrator within  
24 hours of the hospice becoming aware of the alleged violation.”7  However, 
under the new regulations, the nursing home must report alleged violations 
“immediately” to the hospice administrator, as well as misappropriation of patient 
property by hospice personnel.8
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Third, the new regulations require that any nursing home employee who coordinates 
care with the hospice provider have certain clinical qualifications. Hospice and 
nursing homes must use an interdisciplinary team (IDT) to plan the resident’s care 
and facilitate communication.9   Under the new regulation, the nursing home’s IDT 
member “must have a clinical background, function within their state’s scope of 
practice act, and have the ability to assess the resident or have access to someone 
that has the skills and capabilities to assess the resident.”10  

Fourth, the new regulation requires 
that the written agreements 
between hospice and nursing home 
providers explain not only how they 
will communicate with each other, 
but how such communication will 
be documented.11   

Fifth, the new regulation imposes 
new notification requirements 
upon the nursing home. Under the 
old regulation, the nursing home 
must notify the hospice provider  
of: (1) changes in condition;  
(2) changes requiring a change to 
the hospice plan of care; (3) death; 

or (4) a need to transfer a patient for continuous or inpatient care necessary 
“related to the terminal illness and related conditions.”12 Under the new regulation, 
the nursing home must notify the hospice provider of “a need to transfer the 
resident from the facility for any condition.”13 Most providers agree that this change 
is positive, and in fact it was added by CMS in response to provider input.14  

Ultimately, it is unknown whether these changes will clarify or complicate 
communication between hospice providers and Long Term Care Facilities.   
Some believe that the nursing home’s newly found oversight will lead to increased 
conflict between hospice and nursing home staff, while others believe that the 
increased delineation of duties will have a positive effect on communication and 
patient care. Regardless, providers should take heed of these changes and  
ensure that their agreements and processes are up to date.  

Should you have inquiries regarding nursing home regulations or similar  
healthcare topics, Thomas Huyck can be reached at 478.749.9908 or  

thuyck@jamesbatesllp.com, and Dana Durrett can be reached at  
404.844.2761 or ddurrett@jamesbatesllp.com n 

...the new 
regulations focus 
on nursing homes 
and increase their 
responsibilities.    

1 See 42 C.F.R. § 483.75(t); see 78 F.R. 38595.  These apply to 
a skilled nursing facility, nursing facility, or intermediate care 
facility.  242 C.F.R. § 418.112. 3Id. § 418.112. 4See 42 C.F.R. § 
483.75(t); see 78 F.R. 38595. 542 C.F.R. § 483.75(t)(2)(i). 678 Fed. 
Reg. 38594, 38598 (June 27, 2013).  CMS gives the example of 
the nursing home “increasing the resident’s pain medication to 
ensure an optimal comfort level.”   742 C.F.R. § 418.112(c)(8). 842 
C.F.R. § 483.75(t)(2)(ii)(J). 942 C.F.R. § 418.112(e)(i). 1042 C.F.R. 
§ 483.75(t)(3).  The government points out that this person need 
not be a registered nurse.  78 Fed. Reg. at 38601. 1142 C.F.R. § 
483.75(t)(2)(ii)(D) (emphasis added). 1242 C.F.R. § 418.112(c) 
(emphasis added). 1342 C.F.R. § 483.75(t)(2)(ii)(E)(3) (emphasis 
added). 14 78 Fed Reg. at 38598.
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Buying a business can be an exciting and stressful time.  Fear of making a mistake in a 

business purchase often prevents many business sales from taking place.  However, there 

are many safeguards a potential purchaser can and should employ to protect against 

making a bad business decision. There are key legal considerations which should be considered 

before entering into any agreement to buy a business.  A clear understanding of the structure of the 

transaction, the due diligence process and post-closing obligations is important to avoid surprises 

and mitigate the risks associated with buying a business.

There are two basic ways to structure a business acquisition: an equity purchase and an asset 

purchase.  An equity purchase occurs when the buyer acquires all of the ownership interests in 

a company (e.g., stock or membership interests).  An asset purchase, on the other hand, occurs 

when the buyer acquires substantially all of the assets of a business.  The buyer generally prefers 

an asset sale because the scope of liabilities assumed by the buyer is limited to (i) obligations and 

liabilities specifically identified by the buyer, and (ii) liabilities that, by law, pass through to the buyer 

(e.g., employment tax liabilities).

Adequate due diligence regarding the target company’s assets 

is important in any purchase of a business to ensure the buyer 

makes an informed decision about the value of the business 

to be acquired. Among other things, the buyer should conduct 

a thorough search for liens or litigation involving the target 

company and review all contracts related to the business so 

the buyer can make an informed decision on which of these 

contracts, if any, should be assumed. The buyer should also 

determine whether the seller, in fact, owns or leases all of the 

assets of the business. This is of particular importance when 

the buyer is interested in acquiring intellectual property, which 

is often held by a different legal entity than the one that owns 

and operates the business enterprise.  Moreover, if the buyer is interested in acquiring an interest in 

any real estate associated with the business, any existing leases, title and other real estate issues 

should be reviewed.  Many contracts – real estate or otherwise – have very specific termination or 

assignment provisions that must be followed when a business is sold.  Additionally, the buyer should 

review all employment contracts the business has in place and ensure that key employees will 

remain employed with the company if the buyer desires. Non-competition agreements with these 

key employees will give needed stability during any purchase transition.

The buyer should have its attorney prepare the purchase agreement and other documents 

to minimize the legal risks associated with buying a business.  In addition to the price and a 

Legal Considerations When Buying a Business

Christopher a. Underwood
associate
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description of the assets being acquired and liabilities being assumed, the 

agreements should include representations, warranties and covenants by 

the seller about the state of the business and the target company’s assets.  

The accuracy of those representations and warranties and performance 

of those covenants should also be a condition to the buyer’s obligation to 

close. The seller’s representations, warranties and post-closing covenants 

should survive closing for as long as possible and require the seller and 

the seller’s principals to indemnify the buyer if any of the representations 

and warranties become inaccurate or if the seller fails to perform any 

covenants or post-closing obligations.

The agreements should also contemplate (i) what happens to employees 

of the business after closing of the transaction, (ii) whether the principal 

or principals of the seller will remain with the business for some transition 

period, and (iii) appropriate confidentiality, noncompetition and other 

post-closing obligations of the seller. Georgia law permits noncompetition 

and nonsolicitation agreements provided certain requirements are met, 

and allows the buyer to prohibit the seller from working for or starting a 

competing business, or soliciting key employees to leave to work for a 

competing business.  

Finally, the buyer may also consider seller-financing of the acquisition.  

Sellers are often willing to finance all or part of the purchase price in 

exchange for a promissory note and security interest in the assets of the 

acquired business. However, the buyer should be wary of onerous loan 

terms that allow the seller to repossess the acquired assets for a minor 

breach of the loan terms.  

Giving careful thought to these and other aspects of a business acquisition 

can help entrepreneurs save time and money, and increase their likelihood 

of a successful business acquisition. 

If you have any questions about buying and selling a business, 

contact Christopher Underwood at 404.997.7506 or 

caunderwood@jamesbatesllp.com n 
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James-Bates-Brannan-groover-llP handles a wide variety of complex litigation matters in both federal and state courts 
throughout the state of georgia. our litigation attorneys are experienced in negotiation, mediation and arbitration, 
and also offer advice to help clients avoid or minimize litigation exposure. The litigation Practice group has a  
substantial amount of experience in a wide variety of complex litigation matters including but not limited to business 

torts, construction and contract disputes, civil riCo, employer-employee conflicts, and general business and healthcare 
disputes. we utilize a hands-on approach to each case. our attorneys establish a personal relationship with each client to 
formulate a strategy toward obtaining the best possible result, while doing so in a pragmatic, cost-effective manner that 
promotes the client’s objectives.
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